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Page 56
(1) you this.” |
(2] During the deposition, Mr.Ayers was asked, how do
(3] you explain this misrépresentation? These are directed
4] towards people who said they weren’t interested, yet you leave
(5] this message which says thanks for your interest and we are
61 going to send you this stuff because you asked us to send it
7 to them. He sort of pooh-poohed this, saying, well, this is
8] poetic license. In light of their representation that they
(9] might put in an opt in as part of the license as well, their
(10} conduct actually, I think, speaks volumes more than the
[11] representations about what they might do in the future.The
(12} conduct in the past has violated our agreement, and they have
(13] kept it secret all along because they really don’t want people
(14] to know.
(1s) Thank you.
(16) THE COURT: I directed the argument by asking
(17] questions. Is there anything either side would like to argue,
(18] to stress, or just to close?
ng] MR. BROWN: May we have one moment, your Honor?
00 THE COURT: Sure. In fact why don’t we take just a
[21) quick recess.
[22) (Recess)
@3] THE COURT: Do you have any concluding remarks, Mr.
(4] Patry?
251 MR. PATRY: Yes.Actually, Mr. Levy has expressed a
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strong desire to address the Court.

THE COURT: Great.

MR. LEVY: This is unfamiliar territory for me, your
Honor, but I appreciate the opportunity to speak.

There are two small points I would like to make
almost as rebuttal points, and then I would like to make sure
that your Honor understands why we brought this case, why we
felt the need to report to this forum.

The first rebuttal point relates to the ICANN model
privacy agreement. | think it should be made clear and your
Honor should understand that what ICANN desires be made
understood with respect to privacy is within the standard
terms and conditions of our registration agreement.That is
important, because there was an implication that it is not.

The second point I think Mr. —

THE COURT: I am confused about that, then, because 1
think one of your witnesses testified at a deposition that you
didn’t have it written anywhere. Maybe the witness was wrong.
If I look, I will find it, right?

MR. BROWN: If I may, your Honor, I believe that the
testimony was from Mr. Mornell was that there was not a
defined privacy policy apart from the registration agreement.

THE COURT: All right. I'm sorry, Mr. Levy.

MR. LEVY: Thank you, your Honor.The second point,

I just wanted to add to the discussion that took place as it
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[1] relates to system capacity. It is absolutely, as Mr. Patry
2] made clear, the race to the bottom here that we are most
(3] concerned about. But it also should be understood that our
[4] systems obviously contain a very important segment of what
(5] makes the Internet run, the domain name servers, which
(6] basically are the authoritative servers that address people to
[71 authoritative domain names. We monitor our systems,
(8] therefore, extremely carefully, not just because it is bad for
[9) business, our business, if we go down, it is bad for the
(10] Internet if we go down.
[11) Every time we get repetitive WHOIS queries from a
(121 particular IP address, our immediate suspicion is that it is a
(13) hacker, it is what they call a denial of service attack.A
(14) lot of what has come to the attention over here came from our
[15] technology specialists taking a look at the repetitive
[16] multiple WHOIS queries that were being done, and immediately
(171 they suspect hacking. I 'iust wanted to give that color to it.
(18]  Let me in summary say the following. Before we
[19) brought this case in this forum, your Honor, first of all, you
[20) should know that we did approach ICANN back in January of 1999
[21] to discuss with them, to bring to their attention various
[22] practices.As it was made clear here, Verio, though it
(23] started down the route of becoming an accredited registrar,
(24) ultimately stopped and decided to pursue this strategy
[25)] instead, and ICANN said basically that they didn’t have
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(1) privity with Verio and gave us the impression that there
21 wasn't that much that could be done about it.
@] The second thing that should be understood is we took
(4] a really good look at ourselves in the mirror literally on the
5) eve of filing this case and said to ourselves, should we start
6] doing exactly what will Verio is doing, should we go ahead and
] start sending mass marketing emails to all of our competitors,
] the other registrars? This is a cutthroat business since
[9) competition has been introduced in June of 1999, on price, on
(10} services. Should we go ahead and just start telemarketing all
{111y of our — | |
(1227 THE COURT: What do you mean telemarketing? Mass
(13] marketing emails would be, I think everybody agrees no one is
(14) going to do that, right?
1s;  MR. LEVY: Apparently, Verio makes a distinction. So
(16] they are trying to draw a fine line, as Mr. Patry pointed out,
[17] as to what is a mass market and what is not. Do you hit the
(18] button once and numerous emails go out, or can a number of
(9] telemarketers in a room repeatedly, after they make queries,
20) send emails numerous times?
21] So should we start doing the kinds of things that
[22) they are doing? We decided ultimately that it is bad from a
(23] policy perspective, it is bad for the Internet community that
24] this will happen, and it is illegal, for the reasons that we
(25) have presented here.And, quite frankly, we believe that

‘Rt m

hew




Page 60
(1) ultimately it will prove to be bad business. Ultimately, not
(2] in the short term:.
3] In the short term, quite frankly, Verio is
[4] benefitting from the fact that there are two ways to compete.
(5} There are ways to build the business and to compete with good |
[6) products, good services, a good reputation with your
[71 customers, and then you believe that ultimately your customers
8] will like your services and they will send in the renewals,
9] which is obviously a very important revenue stream for this
(10] industry, continue to use your services, and actually there
[11) are a lot of people that will transfer over.
(12) That is what this whole industry is about,
(13} deregulating from a monopolist and introducing good practices
(14] and good services.That is expensive. It takes time. It
[15] takes time and money to build a brand. We spent over $22
(16] million in sales and marketing expenses last quarter.
(177 Then there are other ways to compete.There are ways
(18] to look for basically a quick fix, a quick buck, a low
(19) customer acquisition cost, which is what in the Internet
[20] everybody is trying to strive for. Not just on the Internet,
[21) quite frankly, in any business.This is what Verio has done.
(222 You can take a database that was supposed to be made
(23] public for certain limited policy reasons, positive policy
[24] reasons, to protect the intellectual property community from
[25] cybersquatters, and you can go ahead and basically
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misappropriate that database and market to those customers ; in

a confusing manner, basncally stealing from the good will
which the registrars and the registrar community have built
with these long-term strategies that I elucidated.That may
be good business for the short term for a company that is in a
hurry, for a company that is about to be sold. It is bad
business for the long term.

THE COURT: But your position is anti any marketing,
even if it is honest marketing, right?

MR. LEVY: That is correct, your Honor.The WHOIS
database —

THE COURT: I don't think anyone disputes that you
can’t market in violation of the Lanham Act.

MR. LEVY: Correct, absolutely. There are ways to
compete and there are ways to compete, absolutely.This is a
competitive business. We are out there marketing every day
with advertisements. But, again, that is expensive, it takes
time, and that is apparently what the defendant in this case
wasn’t interested in doing.

Let me be clear. If we were wrong when we took this

(21] good look in the mirror and decided no, we are not going to do

(22)
(23]
[24])
(28]

that, we are going to go ahead and instead file this lawsuit,
then let us be wrong and we will lead the charge to the race
to the bottom. I believe that that will be bad.And the

reason we will is because we will owe it to our shareholders
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to do that. We brought this case and we are proud of the fact

that we brought this case, because we believe we owed it to
the our stockholders and our customers.

They say the record is thin as it relates to evidence
of actual confusion. Your Honor, I believe it is like an
iceberg. In other words, the customers that get annoyed don'’t
come back to the person that they got annoyed with, that they
thought violated their trust in the first place, and say, hey,
why did this happen to me.They are just annoyed. Maybe they
even transfer away from us. Maybe they leave us, they don't
want to talk to us again.

It is the partners, it is the business people that
indeed we got most of the complaints from, because they do
have obligations and they are trying to build a business and
they are doing it responsibly. Those partners are competitors
in the additional products and services market that Verio is
in. Our 450 partners are primarily hosting companies and
ISPs, and the largest one with whom we have a relationship is
Concentric which is now one of Verio’s largest partncrs in the
hosting business.

I recognize that your Honor is very interested in
hearing from ICANN on these points,and I hope that ICANN gets
the full record, because I am very confident that no one in
the Internet community ever intended WHOIS data to be used for
purposes that it is being used.
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THE COURT: For marketing, any kind of marketing.

MR. LEVY: Exactly. |

THE COURT: That is really what this boils down to.

MR. LEVY: That is correct. I believe that that is
correct.

Certainly — Maybe there is a small nuance here —
certainly the nonbulk license WHOIS marketing. As far as
relating to the bulk licensing WHOIS marketing, I believe that
was intended to — and I don’t know if I can say this,if [am
entering new things into record here, but if I am, somebody
will object, I presume — to i)asimuy give information which
will then be put into products to help build additional
products and services to help the IP community in the same
effort. Let me be more specific so that your Honor
understands.

In order to prove violations of the Anticyber-
squatting Act or to succeed in a uniform dispute resolution
policy, it obviously helps if you can show bad faith on the
part of the registrant, that they were a cybersquatter. Since
the WHOIS of most registrars only allow query by query basis,
there are, I believe, groups out there that will put the WHOIS
data that they have bulk licensed together, and then they can
provide it to law firms that represent the IP community, or
the IP community itself, so that it will help them bring those
claims.That is also legitimate use.That is what I believe
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the bulk license provision was about.

Most telling, and I will finish with this point, your
Honor, is that at every step of the way Verio has fought on
the confidentiality of what they are doing.And it is not
because, your Honor, I believe that they are so sensitive they
think that what they have invented here is so unique and so
special. It is not. It is pretty obvious. It is because,
your Honor, even if it is good business in the short term,
they know that it is bad business in the long term, and if the
world knew about it, the world would not be happy about it.

Thank you.

THE COURT: Thank you, Mr. Levy.

Mr. Jacobs.

MR. JACOBS: A few items, your Honor. First, I would
like to introduce Susan Gindin, an associate counsel at Verio,
who is at the counsel table today.

Secondly, I would like to correct something. |
didn’t quite get it right in response to your question about
the terms of service of the other registrars, of what language
they have.

THE COURT: Yes.

MR. JACOBS: 35 have no terms of service at all. 18,
including NSI, have terms of service that match the language
of 2(f)(5).And 7 have terms of service that deviate from |
that language and that go in the direction of Register.com’s
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