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BY FACSIMILE

The Honorable Barbare S. Jopes
United States District Court
Southern Distrior of New Yark
United Stateq Courthouse

Foley Square

New York, New York 10007

Re: Ster v

Dear Judge Jones:

As coungel to Register.com, Inc. ("registor.com"), we have jhe

following obsérvations abaut Verio Inc,'s Jetrer of Octaber 26, 2000:

A Verio Has No Basis Upon Which to
Seck 8 Modifica Fthe C IRQ

preliminary injunction,

Verio, Inc, ("Verio") praposad that the parties enter into to 8 consent TRO.
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Verio argued that 2 Postponement was warranted o that it could
conduct limitsd discbvaxy, and suggested that the Court delay a hearing on
register.com's motion ungj late September. Verio 8lso insisted that ag o condition to
the entry of the ¢ansent TRO, regiser.con, agree 1o & "gag order" pfolu'biu‘ng
register.com from making public comments abont the lawsuit,

Register.com reluctantly agreed wiﬁx Verio's request for a deferment,
nd the hearing was scheduled for Septomber 15,2000 Shortly thereaer, the

cansent TRO wag entered.
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or that the four weeks that have passed gince register.com's motion has been fully
briefed constitytes an "unexpected length of time" in light of the of the complexity of

the matters befors the Court. Indeed, as your Honor may recajl, it was Verio that

B. Verio's Assertion That it has
(/) 3 (]

While Verio hag every right to argue its Positions, Verio's assertion
that it has been "fair o every tum in the dispute resolution process” is unsubgtanti-
ated. Gjven, for example, the particulars of Project Hen House, as well as its pre-
litigation eondyct with respect to register.com, Verio certainly has no basis upon
which 10 characterize jts actions as “fajr," lat alone justify the accompanying implica-
tion that ejther register.com or the Court have somehow gcted unfairly,

C. Verip! i " iIr Adv, "

Verio asserts that the consent TRO has allowed s competitors to

"83ih an unintendeqd And unfair advantage * namely, that they ars "free 1o market their

services (including, in Register.com's case, domain name rogistration renewals) 1o
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the very same leads thay Verio is precluded from reaching.” This assertion js without
merit.
As an incoductory matter, to the exfent that Verio {s seeking to

resutrect it's "everyone clse i doing it" defense, Tegister.com invites the Coun's

of this propogition. ‘
Register.com also invites the Court's attention ta the fact thag he
consent TRO only applies to Verio's actions vis 4 Vis register.com. Accordingly,
Verio is free 1o cantiaue 10 use softwars robots to misappropriate the WHOIS data of
other registrars, and to use that data to flood other Tegistrarg’ customers with unsalic-

ited e-maj], direct maj] and telephone caljs.

House-like condycy is unfounded, As your Honor may recall from the record and
from the comments made by register.com's General Counsol during the closing

Portion of the ora] Argument on register.com's pending motion, register.com is
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committed to Protecting the privagy of its customers, and does not wish 10 joinina
"race to the bottom,”
B Verigs Request for s Bulk WHOIS [ joens

Apparently realizing that it might not be able 1o cantinue to yse
saftware robots to misappropriate register.com's WHOIS data in the mmm on
September 28, 2000, Vorio requested a bulk WHOIS license from register.com.
Even though the bulk licensing of register.com's WHOIS data to Verio is not 3 issue
befc;re the Court, Verig nevertheleas submitred 5 copy of its Septamber 28% letter as
a0 attachment to its comments on the amicns curiae submission of the Interner
Corporation for Assigned Names and Numbers,

Register.com responded (o Verio's request on September 29, 2000,
and on October 9, 2009, Verio tendered a drapt bulk WHOIS license 1o register.com.
As noted in Verio's October 26® letter, copies of the parties’ correspondence have
been forwarded to the Cour.

Since receiving Verio's Qctober 9 Jotter, register.com has been
carefully reviewing jts bulk WHOIS license policies. Verio, which fuiled to address
many of the concerns raised in register.com's September 29 letter in the draft bujk
WHOIS license Rgroament tendered on October 9°, spparently believes that

register.com is proceeding in & d; latory fashion, Verio is incorrect,
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As Verio is wa)j aware, it has asserted rights to use register.com's

WHOIS data iy ways that register.com contends are unlawful. (See Kenneth A.

await guidance from thig Court's pending decision, which wij] undoubtedly address
most, if not all, of the partjes’ respective concems.
. . "
For the foregoing reasons, register.com respectfully submits thay
Verio has no basis upon which 1o seek a modification to the consent TRO.

Respecifilly submirted,

S
¢c.  James E. Hough, Bsq. (by Jacsimile)
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