
MANAGED DNS SERVICE AGREEMENT

Between Image Online Design, Inc. (“You” or “Customer”) and UltraDNStm Corporation (“UltraDNS”) for the UltraDNS Managed DNS Service.

UltraDNS is the supplier of UltraDNS Managed DNS Service (“Service”).  The Service is comprised of a DNS Server service and accompany Management/Administration service.  The current version of the Service is further described in Attachment A that is a part of this Service Agreement (“Agreement”). 

Image Online Design provides registry and registrar services of domain names in Image Online Design’s .web registry. Image Online Design desires UltraDNS to supply Service because of UltraDNS’s specialized skill and knowledge.

This Agreement is effective September 15, 2000.  Under this Agreement, You, and Your customers or users, if any, agree to be bound by all of the terms and conditions set forth herein for the Agreement term which shall be for twelve (12) months (Term) commencing with the completion of your deployment onto the Service. 

1. The Service is the property of UltraDNS, or its licensors, and is protected by copyright and other intellectual property laws. Customer agrees not to reproduce, distribute, disseminate, sell, publish, broadcast or circulate the Service, and information that constitutes the Service, to anyone without the express prior written consent of UltraDNS.  Customer agrees that title to and ownership of the Service, in any form, shall at all times and in any event be held exclusively by UltraDNS.  Customer shall be entitled to only such rights with respect to the Service, as are herein specifically granted and to no other rights, and, nothing in this Agreement grants Customer any rights to (i) otherwise use the Service, (ii) distribute or otherwise provide the Service to any third party, or (iii) create derivative versions of the Service either directly, or through a third party. 

2. UltraDNS will invoice Customer at the prices and billing terms and conditions for the Service and related items as set forth in Attachment A.  BEFORE UNTRADNS CAN SUSPEND SERVICE FOR LACK OF PAYMENT, CUSTOMER HAS FIFTEEN (15) DAYS TO EFFECT PAYMENT.  IN THE EVENT AN INVOICE PAYMENT IS NOT RECEIVED BY THE DUE DATE, ULTRADNS SHALL PROVIDE WRITTEN NOTICE TO CUSTOMER THAT PAYMENT HAS NOT BEEN RECEIVED. IN THE EVENT PAYMENT IS NOT RECEIVED WITHIN FIFTEEN (15) DAYS, AND IN THE ABSENCE OF A GOOD FAITH DISPUTE REGARDING SUCH PAYMENT, ULTRADNS SHALL HAVE THE RIGHT TO SUSPEND CUSTOMER’S USE OF THE SERVICE AND PURSUE PAYMENT UNDER PARAGRAPH 4 OF THIS AGREEMENT.  WITHOUT LIMITING ANY OTHER REMEDIES WHICH MAY BE AVAILABLE TO ULTRADNS FOR LACK OF PAYMENT, AT SUCH TIME THAT THE DELINQUENT PAYMENT(S), INCLUDING ULTRADNS’ CHARGES FOR REINSTATING THE SERVICE, IS RECEIVED, CUSTOMER’S USE OF THE SERVICE WILL BE RE-INSTATED AND THEN CONTINUE PER THE TERMS OF THIS AGREEMENT.  

3. ULTRADNS WARRANTS AND REPRESENTS THAT THE SERVICE WILL SUBSTANTAILLY PERFORM AS DESCRIBED IN ITS CURRENT PUBLISHED DOCUMENTATION FOR THE SERVICE.  ULTRADNS, OR ANY OF ITS RESPECTIVE PROVIDERS, LICENSORS, EMPLOYEES OR AGENTS, DOES NOT MAKE ANY WARRANTY AS TO THE RESULTS TO BE OBTAINED FROM USE OF THE SERVICE.  THE SERVICE IS PURCHASED ON THE SOLE BASIS OF THIS WARRANTY WITHOUT ANY OTHER WARRANTIES OF ANY KIND, EITHER EXPRESS OR IMPLIED, INCLUDING BUT NOT LIMITED TO WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, NON-INFRINGEMENT OR OTHERWISE, OTHER THAN THOSE WARRANTIES, WHICH ARE IMPLIED BY AND INCAPABLE OF EXCLUSION, RESTRICTION, OR MODIFICATION UNDER THE LAWS APPLICABLE TO THIS AGREEMENT. NEITHER ULTRADNS NOR ANYONE ELSE INVOLVED IN CREATING, PRODUCING, DELIVERING (INCLUDING SUSPENDING OR DISCONTINUING SERVICE) OR SUPPORTING THE SERVICE SHALL BE LIABLE FOR ANY DIRECT, INDIRECT, INCIDENTAL, SPECIAL OR CONSEQUENTIAL DAMAGES ARISING OUT OF USE OF THE SERVICE OR INABILITY TO USE THE SERVICE (INCLUDING CATASTROPHIC SITUATIONS BEYOND THE CONTROL OF ULTRADNS OR ITS SUPPLIERS AND LICENSORS) OR OUT OF ANY BREACH OF ANY WARRANTY. ULTRADNS AND ITS LICENSORS ARE NOT RESPONSIBLE FOR TRANSMISSION ERRORS IN, CORRUPTION OF, OR THE SECURITY OF YOUR INFORMATION CARRIED OVER INTER EXCHANGE CARRIERS’, LOCAL EXCHANGE CARRIERS’, OR OTHER PROVIDERS’ FACILITIES.

4. Following the Term, this Agreement may be renewed for succeeding 12-month terms for the Service offering, and associated pricing, terms and conditions, as then offered by UltraDNS.  This Agreement may be terminated as specifically set forth herein: (1) either party, for no reason, or reasons other than breach of this Agreement, may terminate the Agreement with one hundred eighty (180) days prior written notice to the other party; (2) if either party breaches a material provision of this Agreement and fails to cure the breach within fifteen (15) days of notification of the breach, the other party can terminate this Agreement forthwith;  (3) UltraDNS may change or discontinue the Service, the terms and conditions under which the Service is offered or its availability to Customer, at any time with eighty (180) days prior written notice; if such changes are unacceptable to Customer, then Customer can terminate this Agreement with written notice to UltraDNS; however, use of the Service after the effective date of a change constitutes acceptance of the change; and (4) under customer satisfaction policies as UltraDNS offers from time to time for the Service, Customer may terminate this Agreement.  In the event of a termination or failure to renew this Agreement, as provided for herein, Customer’s access to the Service will end  with such termination, and UltraDNS will not be responsible in any fashion for Customer’s access to an alternative DNS service.

5. Without limiting any provision of Paragraph 3, any liability of UltraDNS to Customer hereunder shall be limited to direct money damages which amount shall not exceed the amount actually paid to UltraDNS by Customer, and in no event will UltraDNS be liable to Customer, any representative, or any third party for any claims arising out of or related to this Agreement or otherwise, for any lost revenue, lost profits, loss of technology, rights or services, incidental, punitive, indirect or consequential damages, loss of data, or interruption or loss of use of services, even if advised of the possibility of such damages, whether under theory of contract, tort (including negligence), strict liability or otherwise.
6. Customer represents and warrants that it has all right, title and interest to use any domain or data it provides to UltraDNS as part of the Service. Customer shall not knowingly use or knowingly permit its end-users to use the Service in ways that violate laws of the United States, or knowingly infringe the rights of others, or knowingly interfere with other users of the Service. Customer further represents that its domains are not and shall not be used for any improper or illegal activities, including but not limited to spamming, hacking, fraud, theft of services or other activities as stated in UltraDNS’ published Acceptable Use Policy. Customer agrees to comply with U.S. export laws concerning the transmission of technical data and other regulated materials via the Service or any succeeding and all other laws.  If Customer adds any domain to the Service for which Customer is not the rightful owner, as determined by UltraDNS in Its sole discretion, then UltraDNS reserves the right to remove that domain from the Service. 
7. UltraDNS warrants that it shall not knowingly use or knowingly permit other users to use the Service in ways that interfere with Customer’s .web registry and registrar business.

8. Customer agrees to indemnify, defend and hold UltraDNS harmless from and against any and all costs, liabilities, losses, and expenses (including, but not limited to, reasonable attorneys’ fees) (collectively, “Losses”) resulting from or arising out of any claim, suit, action, or proceeding (each, an “Action”) brought by or against UltraDNS, its affiliates or customers alleging (a) infringement or misappropriation of any intellectual property rights by Customer; (b) defamation, libel, slander, obscenity, pornography, or violation of the rights of privacy or publicity; or (c) breach of any of the representations in Paragraph 6.; provided however, Customer shall not be obligated to indemnify UltraDNS unless (i) Customer is notified promptly and informed fully in writing regarding such action; (ii) Customer controls the defense or settlement of such action; and (iii) UltraDNS cooperates reasonably and gives Customer all necessary authority, information and assistance (at Customer’s expense).  Customer shall not be responsible for any Losses arising out of any compromise or settlement made by UltraDNS without Customer’s prior written consent. 
9. UltraDNS will indemnify, defend and hold Customer harmless from and against any and all Losses resulting from or arising out of any Action brought against Customer alleging the infringement of any third party registered U.S. copyright, issued U.S. trademark or servicemark, or valid and enforceable U.S. patent resulting from UltraDNS’s rendering of Services pursuant to this Agreement (but excluding any infringement contributorily caused by Customer); provided however, UltraDNS shall not be obligated to indemnify Customer unless (i) UltraDNS is notified promptly and informed fully in writing regarding such action; (ii) UltraDNS controls the defense or settlement of such action; and (iii) Customer cooperates reasonably and gives UltraDNS all necessary authority, information and assistance (at UltraDNS’ expense).  UltraDNS shall not be responsible for any Losses arising out of any compromise or settlement made by Customer without UltraDNS’ prior written consent.

10. The parties and their respective personnel, are and shall be independent contractors, and nothing contained in this Agreement shall be construed to make one party the partner, joint venturer, principal, agent or employee of the other party hereto.

11. This Agreement shall be construed and interpreted in accordance with the laws of the State of California without regard to its conflict of laws principles.  In the event of litigation arising out of the Service or this Agreement, the prevailing party shall be awarded its costs and reasonable expert and attorneys’ fees.  Any written notice under this Agreement shall be sent by courier or first class mail, postage prepaid, to the address of the recipient specified in this Agreement, and shall be duly made when delivered to that address.  UltraDNS may only assign the Agreement with the written consent of customer, such consent may not improperly be withheld.  Customer may only assign the Agreement with the written consent of UltraDNS, such consent may not improperly be withheld.  If any provision of this Agreement is invalid or unenforceable under applicable law, the remaining provisions will continue in full force and effect.  Failure to exercise or enforce any right or provision of this Agreement shall not constitute a waiver of such right or provision.

AS THE PERSON SIGNING THIS AGREEMENT ON BEHALF OF CUSTOMER, I HAVE READ AND UNDERSTAND THIS AGREEMENT, AND HAVE THE AUTHORITY TO SIGN THE AGREEMENT BINDING CUSTOMER

CUSTOMER:  Image Online Design, Inc.



ULTRADNS CORPORATION


800 N. San Mateo Drive


San Mateo, CA 94401-2261

Address


By

By

Name

Name

Title

Title

Date

Date







    tm UltraDNS is a trademark of UltraDNS Corporation. 
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