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STATEMENT OF INTEREST

I am a professor of law at Wayne State University in Detroit, Michigan, and a past chair of the American Association of Law Schools Mass Communications Law section.  I have served as a legal scholar in residence at the U.S. Federal Communications Commission; a professor in residence at the U.S. Justice Department; a visiting scholar at the University of Tokyos Institute of Socio-Information and Communications Studies; a law clerk for U.S. Supreme Court Justice Thurgood Marshall and then-Judge Ruth Bader Ginsburg; and an associate at the law firm of Shea & Gardner.  I graduated from Harvard College and Columbia Law School.  

In 1997 and early 1998, I advised the United States government in its formulation of policy concerning Internet governance and the domain name system.  I have recently served as a consultant to the U.S. Federal Communications Commission on other matters.  I wish to emphasize, though, that I do not speak for Wayne State University, the FCC or any other governmental entity.  Rather, the views I express here are entirely my own.  I have prepared these comments on my own initiative and without compensation.

ICANN HAS NO AUTHORITY TO ADOPT THE WIPO REPORTS RECOMMENDATIONS AT THE BERLIN MEETING

The ability of the ICANN Board to take action on WIPOs proposals at this point is constrained by ICANNs basic design and organizational structure.  Those constraints bar the Board from adopting any of WIPOs recommendations at this time, for two reasons:

First, before any ICANN Board may adopt proposals (such as these) substantially affecting the nature of the domain name space, it must refer them to the Domain Name Supporting Organization for its recommendation.

Second, and even more importantly, this Board should not adopt such substantive policies at all.  The function of this unelected Board is to establish the structural and electoral mechanisms that will allow it to transfer power to a new, elected, Board with widely-recognized legitimacy.  Its function is *not* to set in place the substantive rules that will govern the name space.  That job belongs to the next Board, and this body should not usurp it.

A. The ICANN Board Must Refer These Proposals to the DNSO.

ICANNs basic structure is one in which the Supporting Organizations have primary responsibility for developing and recommending the substantive policies adopted by the Board.  ICANN Bylaws, Art. VI, sec. 2(b).  The Bylaws therefore provide that the Board may not enact substantive policies without prior consideration by the relevant Supporting Organization.  This structure was designed to ensure that the ICANN Board of Directors adopts policies only in a thoughtful and well-considered matter, after the relevant Supporting Organizations have had the opportunity to develop and transmit their views.  It is at the core of the bottom-up governance that the June 1998 White Paper contemplated for ICANN.

Specifically, the Bylaws require the Board to refer proposals for substantive policies not received from a Supporting Organization to the Supporting Organization, if any, with primary responsibility for the area to which the proposal relates.  Art VI, sec. 2(c).  That Supporting Organization must then undertake initial consideration and make an appropriate recommendation to the Board.  Id.  The Board is permitted only to accept, or reject, that recommendation.  Id. sec. 2(e, f).  It may take other action only if after reasonable efforts, the Board does not receive a [suitable] recommendation from the Supporting Organization . . . or, after attempting to mediate any disputes or disagreements between Supporting Organizations, receives conflicting recommendations from Supporting Organizations, and the Board finds there is a justification for prompt action.  Id. sec. 2(f).

In this case, the ICANN Board has received a set of proposals for substantive policies relating to the resolution of domain-name disputes.  The Supporting Organization, if any, with primary responsibility for the area to which the proposal relates is the Domain Name Supporting Organization (DNSO).  Accordingly, Art. VI, sec. 2(c) requires that ICANN refer the WIPO domain-name proposals to the DNSO.

It might be objected that Art. VI, sec. 2(c) shouldnt apply because the DNSO doesnt exist.  The Bylaws, though, answer this objection.  They explain that each Supporting Organization shall be deemed to exist for purposes of these Bylaws as of the date of the Boards adoption of the Bylaw provisions governing that Supporting Organization.  Art. VI, sec. (3)(a).  That date, with respect to the DNSO, was March 31, 1999.  In other words, the DNSO has existed for purposes of Art. VI, sec. 2(c) (which is part of these Bylaws) since March 31.  The Board is therefore obligated to make the referral  although the DNSO cannot take up the matter until it is fully formed.

The Bylaws contain a statement that the Board may take actions that [it] finds are necessary or appropriate to further the purposes of the Corporation notwithstanding the other provisions of Art. VI, sec. 2.  See Art. VI, sec. 2(g).  That provision, though, shouldnt be read simply to negate the other provisions, or to suggest that the Board is free to ignore them at will. Rather, the point of that provision is to allow the Board to make exceptions in exceptional cases, in which the policies underlying the Bylaws dont apply.  This is not such a case.  Rather, this is exactly the sort of case that the Bylaws contemplated, and for which they provide an explicit answer: Once the Board has set in motion the creation of a Supporting Organization through the creation of Bylaw provisions, it should not adopt substantive policies within that bodys jurisdiction until the Supporting Organization has been able to vet them.  Fidelity to the organizational structure erected by the Bylaws, and to the policies that structure maintains, requires that the Board respect that choice.

I dont urge this course because I believe that the recommendation of the DNSO will necessarily be true or good.  Indeed, I expect that they will not.  The DNSO constituency formation process is shaping up as a bad parody of itself.  The most obvious example is the Non-Commercial Domain Name Holders Constituency:  The only serious proposal on the table for the constituency (that offered by the Internet Society) is likely to lead to a body more sympathetic to commercial interests than to noncommercial ones.  (That David Maher, trademark lawyer extraordinaire, has announced his candidacy as a NCDNHC Names Council candidate only illustrates the point.)  More generally, it appears that the DNSO, as it is evolving, will give overwhelming weight to the wishes of large trademark interests, and little to the countervailing concerns for fairness, free speech and privacy that the WIPO report to some degree takes into account.  I hope that the ICANN Board in Berlin will do what is necessary to set the DNSO on a better, more representative path.  But in any event the WIPO proposals should be referred to the DNSO, because only that course respects ICANNs structure and Bylaws. 

The significant issue here isnt WIPOs dispute-resolution policy.  Rather, its ICANNs structure and decision-making process.  An organization like ICANN can only be sustained through fair process.  Above all, this means that its decision-makers must respect the structure they have created and the rules they have laid down.  It would be a sad day if the decision-makers for ICANN were prepared to ignore the letter and spirit of its rules, in favor of the ad hoc, process-free dictat of an unelected Board, before the new organization had even gotten off the ground.

B. Only an Elected Board Can Adopt the Policies Contained in the WIPO Proposals.

More importantly, the current Board should not adopt substantive policies for the structure and governance of the domain name space at all.  The primary function of this Board is to adopt the procedures and organizational structures that will allow the selection of a new, representative Board with the authority to set substantive policy and make controversial decisions.  It is that Board that should act on WIPOs recommendations, not this one.

The origins of the current Board are shrouded in mystery, and its members are in no respect accountable to the Internet public.  Thats not problematic so long as the current Boards primary task is to put itself out of business: to make it possible for the Internet public to select a new Board that can then make substantive decisions regarding Internet identifiers.  It would be highly problematic, though, for the current Board members to seize those decisions for themselves.

That reality is at the core of the November 25, 1998 Memorandum of Understanding between ICANN and the U.S. government, which sets out ICANNs proper activities during the transitional period before a new Board is put into place.  The vast bulk of the tasks that the Memorandum of Understanding directs ICANN to perform are procedural: They relate to the creation of policies and procedures under which a new, open and representative ICANN can come into existence.  The substantive tasks it directs for ICANN, by contrast, including the development of accreditation guidelines and review of technical specifications for shared registries, are sharply limited.

As for domain name dispute policies, the Memorandum of Understanding directs that ICANNs task during the transitional period is to [c]ollaborate on the design, development and testing of a plan for creating a process that will consider . . . recommendations made by the World Intellectual Property Organization concerning domain name dispute policies.  Memorandum of Understanding, sec. V.C.9.   That language bears repeating: The job of the current Board is not to adopt or reject the WIPO proposals, but to develop “a plan for creating a process” that will consider them.  For the current Board to adopt WIPOs proposals in Berlin would flatly contradict that instruction.

The fact that the ICANN Board must defer substantive decisions on the domain name space has drawbacks.  Most obviously, it will delay the introduction of new gTLDs  an unfortunate result, because new gTLDs will substantially enhance the domain name space.  But if ICANN is to succeed, its actions must have legitimacy.  That legitimacy can best be achieved by leaving substantive decisions not to this mysteriously chosen, unelected Board, but to a representative Board with democratic legitimacy, one chosen in accordance with the new Bylaws.

